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(c) Prohibitions. (1) No party, counsel,
agent of a party, or person who inter-
cedes in any on-the-record proceeding
shall engage in any ex parte commu-
nication concerning the merits of the
proceeding with any Board Member,
hearing officer, joint board member,
employee board member or employee of
the Board who participates, or who
may reasonably be expected to partici-
pate, in the decision in the proceeding.

(2) No Board Member, hearing officer,
joint board member, employee board
member or employee of the Board who
participates, or is reasonably expected
to participate, in the decision in an on-
the-record proceeding shall invite or
knowingly entertain any er parte com-
munication concerning the merits of a
proceeding or engage in any such com-
munication to any party, counsel,
agent of a party, or person reasonably
expected to transmit the communica-
tion to a party or party’s agent.

(d) When prohibitions take effect. The
prohibitions against er parte commu-
nications concerning the merits of a
proceeding apply from the date on
which a proceeding is noticed for oral
hearing or for the taking of evidence
by modified procedure, or when the
person responsible for the communica-
tion has knowledge that the proceeding
will be so noticed, or at any time the
Board, by rule or decision, specifies.

(e) Procedure required of Board mem-
bers and employees upon receipt of ex
parte communications concerning the mer-
its of a proceeding. Any person who re-
ceives an ex parte communication con-
cerning the merits of a proceeding
must promptly transmit either the
written communication, or a written
summary of the oral communication
with an outline of the surrounding cir-
cumstances to the Secretary of the
Board. The Secretary shall place all of
the material in the correspondence sec-
tion of the public docket of the pro-
ceeding. A recipient of such ex parte
communication, who has doubt as to
the nature of the communication, may
request a ruling on the question from
the Board’s Designated Agency Ethics
Official. The Designated Agency Ethics
Official shall promptly reply to such
requests. The Secretary shall promptly
notify the Chairman of the Board of
such exr parte communications sent to
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the Secretary. The Designated Agency
Ethics Official shall promptly notify
the Chairman of all requests for rulings
sent to the Designated Agency Ethics
Official. The Chairman may require
that any communication be placed in
the correspondence section of the dock-
et when fairness requires that it be
made public, even if it is not a prohib-
ited communication. The Chairman
may direct the taking of such other ac-
tion as may be appropriate under the
circumstances.

(f) Sanctions. (1) The Board may cen-
sure, suspend, or revoke the privilege
of practicing before the agency of any
person who knowingly and willfully en-
gages in or solicits prohibited exr parte
communication concerning the merits
of a proceeding.

(2) The relief or benefit sought by a
party to a proceeding may be denied if
the party, or his agent knowingly and
willfully violates the foregoing rules.

(3) The Board may censure, suspend,
dismiss, or institute proceedings to
suspend or dismiss any Board employee
who knowingly and willfully violates
the foregoing rules.

[47 FR 49548, Nov. 1, 1982, as amended at 58
FR 42027, Aug. 6, 1993]
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Subpart A—General Information

§1103.1 Register of practitioners.

The Board maintains a register con-
taining the names of all non-attorneys
entitled to practice before it. The reg-
ister is maintained according to the in-
dividual non-attorney practitioner’s
name and not by corporate or firm
name. Corporations and firms are not
admitted or recognized as practitioners
before the Board.
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§1103.2 Attorneys-at-law—qualifica-
tions and requirements to practice
before the Board.

Any person who is a member in good
standing of the bar of the highest court
of any State, Commonwealth, posses-
sion, territory, or the District of Co-
lumbia may represent persons before
the Board.

§1103.3 Persons not attorneys-at-law—
qualifications and requirements for
practice before the Board.

(a) In general. Any citizen or resident
of the United States, not an attorney-
at-law, who files an application for ad-
mission to practice, accompanied by
the payment of the fee prescribed by
rule or order of the Board, and who
successfully completes the practi-
tioners’ examination, and shows that
applicant possesses the necessary legal
and technical qualifications to enable
applicant to render valuable service be-
fore the Board and that applicant is
competent to advise and assist in the
presentation of matters before the
Board, may be permitted to practice
before the Board.

(b) Qualifications standards. A non-at-
torney applicant for admission to prac-
tice must meet one of the following re-
quirements:

(1) An applicant must have completed
2 years (60 semester hours or 90 quarter
hours) of post secondary education and
must possess technical knowledge,
training or experience in the field of
transportation which is regarded by
the Board as the equivalent of 2 addi-
tional years of college education;

(2) An applicant must have worked in
the field of transportation for at least
10 years;

(3) An applicant must have received a
bachelor’s degree with at least 12 se-
mester hours or 18 quarter hours in
transportation or business; or

(4) An applicant must have received a
bachelor’s degree and worked in the
field of transportation for at least one
year. An applicant’s statement of col-
lege education must be supported by a
transcript of records attached to the
original application. Transcripts from
any college accredited by the U.S. De-
partment of Education will be accepted
without question. With all other insti-
tutions, the burden of proof is on the
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applicant to establish that the formal
education satisfies the standards set
forth above. The qualifications stand-
ards are intended as general guidelines.
Individual situations that vary from
the standards will continue to be eval-
uated on their own merits.

(c)(1) Application for admission. An ap-
plication filed pursuant to this rule
under oath for admission to practice
shall be submitted between January
and May 1 of the year in which the ex-
amination is to be taken. The applica-
tion is to be completed in full on the
form provided by the Board, and shall
be addressed to the Secretary, Surface
Transportation Board, Washington, DC
20423, to the attention of the room
number indicated on the form.

(2) Certification: All applicants must
complete the following certification:

1, - (Name) , certify
under penalty of perjury under the laws of
the United States, that I have not been con-
victed, after September 1, 1989, of any Fed-
eral or State offense involving the distribu-
tion or possession of a controlled substance,
or that if I have been so convicted, I am not
ineligible to receive Federal Benefits, either
by court order or operation of law, pursuant
to 21 U.S.C. 853a.

(d) Application fee. Each application
filed pursuant to this rule must be ac-
companied by the non-refundable fee in
the amount set forth in 49 CFR
1002.2(£)(100). Payment must be made
either by check, money order or credit
card payable to the Surface Transpor-
tation Board. Cash payment will not be
accepted.

(e) Additional certification. (1) When
an application meets the required
standards, a copy will be referred to
the Association of Surface Transpor-
tation Board Practitioners for a report
to the Board as to the reputation and
character of the applicant. Inquiry also
will be made by the Board of the spon-
sors as to their knowledge of the appli-
cant’s legal and technical qualifica-
tions as contemplated by the Board’s
Rules of Practice. If the Board is satis-
fied as to the applicant’s qualifica-
tions, reputation and character, then
applicant will be considered eligible to
take the examination.

(2) The Board may require an appli-
cant’s sponsors to provide a detailed
statement of the nature and extent of
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their knowledge of applicant’s quali-
fications. Upon consideration of this
material, if the Board is not satisfied
as to the adequacy of applicant’s quali-
fications, the applicant will be notified
by registered mail. Applicant may then
request a hearing to prove his quali-
fications. If applicant makes such a re-
quest, the Board will allow a hearing.
In the absence of a request for a hear-
ing within 20 days after receipt of the
notice, the application will be consid-
ered withdrawn.

(f) Scope of examination. If applicant
meets the educational and experience
standards, and is found to be of good
character, the applicant will be per-
mitted to take the examination. The
examination tests the applicant’s expe-
rience and knowledge of the principal
regulations, laws, and economic prin-
ciples in the field of transportation as
well as knowledge of the Board’s Rules
of Practice and Canons of Ethics.

(g) Time and place of examination. The
examination will be conducted once a
year on the second Tuesday in July.
Notice of the time and place to appear
for the examination will be mailed to
qualifying applicants approximately 30
days prior to the date of the examina-
tion.

(h) Location of examination. Examina-
tions will ordinarily be conducted in
selected cities where Board offices are
located. A listing of the available sites
will be attached to the application
form. Applicants may select their pre-
ferred examination site. If a group of
prospective applicants (three appli-
cants or more) wishes to take the ex-
amination at a location not listed, a
letter stating the preferred test site
should be included with the applica-
tion. The Board will make every effort
to administer the test at the requested
location.

(1) Cancellation of examination. If the
Board determines that there is an in-
sufficient number of applicants to war-
rant conducting the examination, the
Board will cancel the examination for
that year. Notice of the cancellation
will be mailed to applicants on or be-
fore June 15 and the application fee
will be refunded. The Board will con-
duct the examination the next year fol-
lowing the cancellation of the exam-
ination.
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(3) Examination results. Results will be
released within 90 days after the exam-
ination. Individual results will be for-
warded to the applicants at least 1
week before being publicly released. To
protect the privacy of those taking the
examination, individual grades will not
be released over the telephone to any-
one. Requests for grades may, however,
be submitted in writing to the Office of
the Secretary to the attention of the
address stated in the application form.

(K) Failure to appear for examination.
Applicants who have failed to appear
for, or postponed taking an examina-
tion, a total of three times without
showing good cause will have any sub-
sequently filed application returned.

(1) Failing or postponing the examina-
tion. Applicants who fail the examina-
tion may reapply by submitting a re-
quest in writing with an additional fil-
ing fee in the amount set forth in 49
CFR 1002.2(f)(100). Applicants who post-
pone taking the examination three
times without showing good cause will
have their applications returned.

(m) The filing fee in the amount set
forth in 49 CFR 1002.2(f)(100) is not re-
fundable.

(n) Any application resubmitted to
the Board after being returned must be
accompanied by a filing fee in the
amount set forth in 49 CFR
1002.2(£)(100).

(o) Content and grading of examina-
tion. The Employee Board on Education
and Practice is responsible, under the
general supervision of the Vice-Chair-
man, for the examination of non-attor-
ney applicants, for the preparation of
examination questions, and for grading
examinations. The Board consists of
two attorneys and one non-attorney
appointed by the Chairman with the
approval of the Board. Under the super-
vision of this Board, a seven-member
Committee of Examiners will grade the
examination questions. The members
of this Committee must have at least 2
years experience with the Board and
are appointed for a 2 year term by the
Chairman, with the approval of the
Board. Members may be reappointed
and, to the extent possible, no more
than three members of the Committee
will be replaced at one time.

(p) Applicant’s oath. No applicant
shall be admitted to practice before the
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Board until applicant shall subscribe to
an oath or affirmation that applicant
will conduct practice uprightly and ac-
cording to the law, as a practitioner
before the Board, and that applicant
will support the Constitution of the
United States and laws of the United
States and will conform to the rules
and regulations of the Board.

[47 FR 49549, Nov. 1, 1982, as amended at 49
FR 38614, Oct. 1, 1984; 52 FR 46483, Dec. 8, 1987;
54 FR 48250, Nov. 22, 1989; 56 FR 1374, Jan. 14,
1991; 64 FR 53267, Oct. 1, 1999]

§1103.4 Initial appearances.

Practitioners shall file a declaration
that they are authorized to represent
the particular party on whose behalf
they appear at the time of making an
initial appearance, in all proceedings.
This requirement can be met by:

(a) Entering the practitioner’s name
as the representative of an applicant in
the appropriate space on an application
form;

(b) Signing any complaint, petition,
protest, reply or other pleading with a
designation following the practi-
tioner’s signature that he is the rep-
resentative of a party;

(c) Entering an appearance at any
hearing on the form provided; or

(d) Filing a letter with the Secretary
of the Board stating that practitioner
is authorized to represent a party. The
party represented, their address, and
the docket number of the proceeding
must also be identified at the time of
the initial appearance.

§1103.5 Discipline.

(a) A member of the Board’s bar may
be subject to suspension, disbarment,
or other disciplinary action if it is
shown that the practitoner:

(1) Has been suspended or disbarred
from practice in any court of record;

(2) Violated any of the Board’s rules
including the Canons of Ethics set out
in §§1103.10 through 1103.35; or

(3) Engaged in conduct unbecoming a
member of the bar of the Board.

(b) The practitioner will be afforded
an opportunity to show why he should
not be suspended, disbarred, or other-
wise disciplined. Upon the practi-
tioner’s timely response to the show
cause order after any requested hear-
ing, or upon failure to make a timely
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response to the show cause order, the
Board shall issue an appropriate deci-
sion.

Subpart B—Canons of Ethics

§1103.10 Introduction.

The following canons of ethics are
adopted as a general guide for those ad-
mitted to practice before the Surface
Transportation Board. The practi-
tioners before the Board include (a)
lawyers, who have been regularly ad-
mitted to practice law and (b) others
who have fulfilled the requirements set
forth in §1103.3. The former are bound
by a broad code of ethics and unwritten
rules of professional conduct which
apply to every activity of a lawyer.
The canons do not release the lawyer
from any of the duties or principles of
professional conduct by which lawyers
are bound. They apply similarly to all
practitioners before the Board, but do
not negate the applicability of other
ethical codes. The canons are organized
under three headings, The Practi-
tioner’s Duties and Responsibilities to
the Board, The Practitioner’s Duties
and Responsibilities to the Client, The
Practitioner’s Duties and Responsibil-
ities to Other Litigants, Witnesses and
the Public.

THE PRACTITIONER’S DUTIES AND
RESPONSIBILITIES TOWARD THE BOARD

§1103.11 Standards of ethical conduct
in courts of the United States to be
observed.

These canons further the purpose of
the Board’s Rules of Practice which di-
rect all persons appearing in pro-
ceedings before it to conform, as nearly
as possible, to the standards of ethical
conduct required of practice before the
courts of the United States. Such
standards are taken as the basis for
these specifications and are modified
as the nature of the practice before the
Board requires.

§1103.12 The practitioner’s duty to and
attitude toward the Board.

(a) It is the duty of the practitioner
to maintain a respectful attitude to-
ward the Board and for the importance
of the functions it administers. In
many respects the Board functions as a
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Court, and practitioners should regard
themselves as officers of that Court
and uphold its honor and dignity.

(b) It is the right and duty of the
practitioner to submit grievances
about a member or employee of the
Board to the proper authorities when
proper grounds for complaint exists. In
such cases, charges should be encour-
aged and the person making them
should be protected.

(c) It is the duty of the practitioner
to be punctual in attendance, and to be
concise and direct in the trial and dis-
position of causes.

§1103.13 Attempts to exert political or
personal influence on the Board are
prohibited.

(a) It is unethical for a practitioner
to attempt to influence the judgment
of the Board by threats of political or
personal reprisal.

(b) Marked attention and unusual
hospitality on the part of a practi-
tioner to a Board Member, administra-
tive law judge, or other representative
of the Board, which is unwarranted by
the personal relationship of the par-
ties, is subject to misconstruction of
motive and should be avoided.

§1103.14 Private communications with
the Board are prohibited.

To the extent that the Board acts in
a quasi-judicial capacity, it is improper
for litigants, directly or through any
counsel or representative, to commu-
nicate privately with a Board Member,
administrative law judge, or other rep-
resentative of the Board about a pend-
ing case, or to argue privately the mer-
its thereof in the absence of the adver-
saries or without notice to them. Prac-
titioners at all times shall scru-
pulously refrain from going beyond ex
parte representations which are clearly
proper in view of the administrative
work of the Board in their communica-
tion with the Board and its staff.

THE PRACTITIONER’S DUTIES AND
RESPONSIBILITIES TOWARD A CLIENT

§1103.15 The practitioner’s duty to cli-
ents, generally.

The practitioner shall be respectful
of the law and its official ministers,
and shall not be involved in corruption
of public officials or deception of the
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public. In giving improper service or
advice, the practitioner invites and de-
serves stern condemnation. The practi-
tioner shall observe and advise all cli-
ents to observe the statutory law to
the best of his knowledge or as inter-
preted by competent adjudication. The
practitioner owes a general duty to
practice candor toward his client with
respect to all aspects to his service to
the client.

§1103.16 Adverse influences and con-
flicting interests.

(a) At the time of the retainer, the
practitioner shall disclose to the client
all circumstances of his relations to
the parties, and any interest in or con-
nection with the case.

(b) It is unethical for a practitioner
to represent conflicting interests, ex-
cept by express consent of all con-
cerned given after a full disclosure of
the facts. Within the meaning of this
section, a practitioner represents con-
flicting interest, when on behalf of one
client, it is his duty to contend for that
which duty to another client requires
him to oppose.

(c) The obligation to represent the
client with undivided fidelity and not
to divulge secrets or confidence forbids
also the subsequent acceptance of re-
tainers or employment from others in
matters adversely affecting any inter-
est of the client with respect to which
confidence has been reposed.

§1103.17 Joint association of practi-
tioners and conflicts of opinion.

(a) A client’s offer of the assistance
of an additional practitioner should
not be regarded as evidence of lack of
confidence, but the matter should be
left to the determination of the client.
A practitioner shall decline association
as colleague if it is objectionable to the
practitioner first retained, but if the
client should relieve the practitioner
first retained, another may come into
the case.

(b) When practitioners jointly associ-
ated in a case cannot agree as to any
matter vital to the interest of the cli-
ent the conflict of opinion should be
frankly stated to the client for final
determination. The client’s decision
should be accepted by them unless the
nature of the difference makes it im-
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practicable for the practitioner whose
judgment has been overruled to cooper-
ate effectively. In that event, it is the
practitioner’s duty to ask the client to
relieve him of his obligation.

(c) It is the right of any practitioner
to give proper advice to those seeking
relief against an unfaithful or neglect-
ful practitioner. The ©practitioner
against whom the complaint is made
should be notified of such action.

§1103.18 Withdrawal
ment.

from employ-
The right of a practitioner to with-
draw from employment, once begun,
arises only from good cause. The desire
or consent of the client is not always
sufficient cause for withdrawal. The
practitioner shall not abandon the un-
finished task to the detriment of the
client except for reasons of honor, or
the client’s persistence over the practi-
tioner’s remonstrance in presenting
frivolous defenses, or the client’s delib-
erate disregard of an obligation as to
fees or expenses. In these cases, the
practitioner may be warranted in with-
drawing after due notice to the client
with time allowed for the employment
of another practitioner. Other reasons
for withdrawal might include instances
in which a practitioner discovers that
his client has no cause and the client is
determined to continue the cause, or
the practitioner’s own inability to con-
duct a case effectively. Upon with-
drawing from a case, the practitioner
shall refund any part of a retainer
which clearly has not been earned.

§1103.19 Advising upon the merits of a
client’s cause.

A practitioner shall try to obtain full
knowledge of his client’s cause before
advising thereon. The practitioner
shall give a candid opinion of the mer-
its and probable result of bringing the
case or of any related pending or con-
templated litigation. The practitioner
shall beware of bold and confident as-
surances to clients, especially where
employment may depend upon such as-
surances. Whenever a fair settlement
can be reached, the client shall be ad-
vised to avoid or to end litigation.
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§1103.20 Practitioner’s fees
lated practices.

(a) Establishing fees. In establishing
fees, a practitioner shall avoid charges
which overestimate the value of his ad-
vice and services. A client’s ability to
pay cannot justify a charge in excess of
the value of the service although a cli-
ent’s poverty may require a lesser
charge or even no charge at all. Pub-
licly quoted fees should be adhered to
when actual charges are made. Practi-
tioners are bound to charge no more
than the quoted rates for 30 days fol-
lowing the date of their quotations un-
less a different period of time for the
effectiveness of such rates is clearly
specified when quoted, or unless per-
mission to charge a higher rate is ob-
tained from the Vice Chairman of the
Board.

(b) Compensation, Boards and rebates.
A practitioner shall accept no com-
pensation, Boards, rebates or other ad-
vantages from the parties in a pro-
ceeding other than his client without
the knowledge and consent of his client
after full disclosure.

(c) Contingent fees. Contingent fees
should be only those sanctioned by law.
In no case, except a charity case,
should fees be entirely contingent upon
success.

(d) Division of fees. Fees for services
should be divided only with another
member of the bar of practitioners and
should be based upon a division of serv-
ice or responsibility. It is unethical for
a practitioner to retain laymen to so-
licit his employment in pending or pro-
spective cases, and to reward them by
a share of the fees. Such a practice can-
not be too severely condemned.

(e) Suing clients for fees. Controversies
with clients concerning compensation
are to be entered into only insofar as
they are compatible with self-respect
and with the right to receive reason-
able compensation for services. Law-
suits against clients should be resorted
to only to prevent injustice, imposition
or fraud.

(f) Acquiring interest in litigation. The
practitioner shall not purchase or oth-
erwise acquire any pecuniary interest
in the subject matter of litigation
which the practitioner is conducting.

(g) Expenses. A practitioner may not
properly agree with a client that the

and re-
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practitioner shall pay or bear the ex-
penses of litigation. He may in good
faith advance expenses as a matter of
convenience but must do so subject to
reimbursement by the client. A practi-
tioner shall bill and collect from a cli-
ent, and thereafter retain only such
payments and reimbursements for ex-
penses as have actually been incurred
in behalf of the client.

(h) Witnesses’ compensation. Com-
pensation of a witness is not to be
made contigent on the success of a case
in which the witness is called.

(i) Dealing with trust property. Money
of the client or other trust property
coming into the possession of the prac-
titioner should be reported promptly,
and, except with the client’s knowledge
and consent, should not be commingled
with the practitioner’s private prop-
erty or be put to the practitioner’s pri-
vate use.

§1103.21 How far a practitioner may
go in supporting a client’s cause.

A practitioner shall put forth his
best effort to maintain and defend the
rights of his client. Fear of disfavor of
the Board or public unpopularity
should not cause a practitioner to re-
frain from the full discharge of his
duty. The client is entitled to the ben-
efit of any and every remedy and de-
fense authorized by law. The client
may expect his counsel to assert every
such remedy or defense. However, the
practitioner shall act within the
bounds of the law. A practitioner shall
not violate the law or be involved in
any manner of fraud or chicanery for
any client.

§1103.22 Restraining clients from im-
proprieties.

A practitioner should see that his cli-
ents act with the same restraint that
the practitioner himself uses, particu-
larly with reference to the client’s con-
duct toward the Board, fellow practi-
tioners, witnesses and other litigants.
If a client persists in improper conduct,
the practitioner should terminate their
relationship.

§1103.23 Confidences of a client.

(a) The practitioner’s duty to pre-
serve his client’s confidence outlasts
the practitioner’s employment by the
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client, and this duty extends to the
practitioner’s employees as well. Nei-
ther practitioner nor his employees
shall accept employment which in-
volves the disclosure or use of a cli-
ent’s confidences without knowledge
and consent of the client even though
there are other available sources of in-
formation. A practitioner shall not
continue employment when he dis-
covers that this obligation presents a
conflict in his duty between the former
and the new client.

(b) If a practitioner is falsely accused
by his client, he is not precluded from
disclosing the truth in respect to the
false accusation. The announced inten-
tion of a client to commit a crime is
not included in the confidence which a
practitioner is bound to respect. The
practitioner may properly make such
disclosures to prevent the act or pro-
tect those against whom that is threat-
ened.

THE PRACTITIONER’S DUTIES AND RE-
SPONSIBILITIES REGARDING WIT-
NESSES, OTHER LITIGANTS AND THE
PUBLIC

§1103.24 Use of adverse witnesses.

A practitioner shall not be deterred
from seeking information from a wit-
ness connected with or reputed to be
biased in favor of an adverse party, if
the ascertainment of the truth requires
that such a person be called as a wit-
ness in a proceeding.

§1103.25 Treatment of witnesses, liti-
gants and other counsel.

(a) A practitioner shall always treat
adverse witnesses and other litigants
with fairness and due consideration. He
should never minister to the prejudice
of a client in a trial or conduct in a
cause. The client has no right to de-
mand that the practitioner rep-
resenting him abuse the opposing party
or indulge in offensive personal at-
tacks.

(b) A practitioner shall not attempt
to obstruct Board investigations or
corruptly to influence witnesses and
potential witnesses during an inves-
tigation.

(¢) In conducting a case it is im-
proper for a practitioner to allude to
the personal history or the personal pe-
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culiarities or idiosyncracies of practi-
tioners on the other side, or otherwise
engage in personal abuse of other prac-
titioners.

§1103.26 Discussion of pending litiga-
tion in the public press.

Attempts to influence the action and
attitude of the members and adminis-
trative law judges of the Board through
propaganda or through colored or dis-
torted articles in the public press,
should be avoided. However, it is not
against the public interest or unfair to
the Board if the facts of pending litiga-
tion are made known to the public
through the press in a fair and unbi-
ased manner and in dispassionate
terms. When the circumstances of a
particular case appear to justify a
statement to the public through the
press, it is unethical to make it anony-
mously.

§1103.27 Candor and fairness in deal-
ing with other litigants.

(a) The conduct of practitioners be-
fore the Board and with other practi-
tioners should be characterized by can-
dor and fairness. The practitioner shall
observe scrupulously the principles of
fair dealing and just consideration for
the rights of others.

(b) It is not candid or fair for a prac-
titioner knowingly to misstate or mis-
quote the contents of a paper, the tes-
timony of a witness, the language or
the argument of an opposing practi-
tioner, or the language or effect of a
decision or a text book; or, with knowl-
edge of its invalidity to cite as author-
ity a decision which has been overruled
or otherwise impaired as a precedent or
a statute which has been repealed; or
in argument to assert as a fact that
which has not been proved, or to mis-
lead his opponent by concealing or
withholding positions in his opening
argument upon which his side then in-
tends to rely.

(c) It is dishonorable to deal other
than candidly with the facts in taking
the statements of witnesses, in drawing
affidavits and other documents, and in
the presentation of cases.

(d) A practitioner shall not offer evi-
dence which he knows the Board should
reject, in order to get the same before
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the Board by argument for its admissi-
bility, or arguments upon any point
not properly calling for determination.
He shall not introduce into an argu-
ment remarks or statements intended
to influence the bystanders.

(e) A practitioner shall rely on his
judgment concerning matters inci-
dental to the trial which may, in some
cases, affect the proceeding. For exam-
ple, a practitioner should not force a
matter to trial when there is affliction
or bereavement on the part of the op-
posing practitioner if no harm will
come from postponing the proceeding.

(f) A practitioner shall not ignore
known customs or practice of the
Board, even when the law permits,
without giving timely notice to the op-
posing practitioner.

(g) Insofar as is possible, important
agreements affecting the rights of the
clients should be made in writing. It is,
however, dishonorable to avoid per-
formance of an agreement fairly made
only because it is not made in writing.

§1103.28
party.
A practitioner shall not in any way
communicate upon the subject of con-
troversy with a party represented by
another practitioner except upon ex-
press agreement with the practitioner
representing such party. He shall not
negotiate or make compromises with
the other party, but shall deal only
with the opposing practitioner. The
practitioner shall avoid everything
that may tend to mislead a party not
represented by a practitioner and
should not advise that party as to the
law.

Negotiations with opposing

§1103.29 Public
solicitation.

(a) A practitioner shall not make any
public communication or solicitation
for employment containing a false,
fraudulent, misleading, or deceptive
statement or claim. This prohibition
includes, but is not limited to:

(1) The use of statements containing
a material misrepresentation of fact or
omission of a material fact necessary
to keep the statement from being mis-
leading;

(2) Statements intended or likely to
create an unjustifiable expectation;

communication and
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statements of fee information which
are not complete and accurate;

(3) Statements containing informa-
tion on past performance or prediction
of future success;

(4) Statements of prior Board em-
ployment outside the context of bio-
graphical information; statements con-
taining a testimonial about or endorse-
ment of a practitioner;

(5) Statements containing an opinion
as to the quality of a practitioner’s
services, or statements intended or
likely to attract clients by the use of
showmanship, puffery, or self-lauda-
tion, including the use of slogans, jin-
gles, or sensational language or for-
mat.

(b) A practitioner shall not solicit a
potential client who has given the
practitioner adequate notice that he
does not want to receive communica-
tions from the practitioner, nor shall a
practitioner make a solicitation which
involves the use of undue influence.

(c) A practitioner shall not solicit a
potential client who is apparently in a
physical or mental condition which
would make it unlikely that he could
exercise reasonable, considered judg-
ment as to the selection of a practi-
tioner.

(d) A practitioner shall not pay or
otherwise assist any other person who
is not also a practitioner and a member
or associate of the same firm to solicit
employment for the practitioner.

(e) If a public communication is to be
made through use of radio or tele-
vision, it must be prerecorded and ap-
proved for broadcast by the practi-
tioner. A recording of the actual trans-
mission must be retained by the practi-
tioner for a period of 1 year after the
date of the final transmission.

(f) A paid advertisement must be
identified as such unless it is apparent
from the context that it is a paid ad-
vertisement.

(g) A practitioner shall not com-
pensate or give anything of value to a
representative of any communication
medium in anticipation of or in return
for professional publicity in a news
item.

§1103.30 Acceptance of employment.

(a) The practitioner must decline to
conduct a case or to make a defense
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when convinced that it is intended
merely to harass or to injure the op-
posing party, or to work oppression or
wrong. Otherwise, it is the practi-
tioner’s right, and having accepted re-
tainer, it becomes the practitioner’s
duty, to insist upon the judgment of
the Board as to the merits of the cli-
ent’s claim. The practitioner’s accept-
ance of a case is equivalent to the as-
sertion that the client’s case is proper
for determination.

(b) No practitioner is obliged to act
either as adviser or advocate for every
potential client. The practitioner has
the right to decline employment. Every
practitioner shall decide what employ-
ment he will accept, what cases he will
bring before the Board for complain-
ants, or contest for defendants or re-
spondents.

§1103.31 Responsibility for litigation.

The practitioner bears the responsi-
bility for advising as to questionable
transactions, bringing questionable
proceedings, or urging questionable de-
fenses. Client’s instructions cannot be
used as an excuse for questionable
practices.

§1103.32 Discovery of imposition and
deception and duty to report cor-
rupt or dishonest conduct.

(a) The practitioner, upon detecting
fraud or deception practiced against
the Board or a party in a case, shall
make every effort to rectify the prac-
tice by advising his client to forgo any
unjustly earned advantage. If such ad-
vice is refused, the practitioner should
inform the injured party or that par-
ty’s practitioner so that appropriate
steps may be taken.

(b) Practitioners shall expose with-
out fear or favor before the proper tri-
bunals any corrupt or dishonest con-
duct and should accept without hesi-
tation employment against a practi-
tioner who has wronged his client. The
practitioner upon the trial of a case in
which perjury has been committed
owes it to the Board and to the public
to bring the matter to the knowledge
of the prosecuting authorities.
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§1103.33 Responsibility @ when pro-
posing a person for admission to
practice before the Board.

The practitioner shall aid in guard-
ing the bar of the Board against admis-
sion of candidates unfit or unqualified
because deficient in either moral char-
acter or qualification. A practitioner
shall propose no person for admission
to practice before the Board unless
from personal knowledge or after rea-
sonable inquiry he sincerely believes
and is able to vouch that such person
possesses the qualifications prescribed
in §1103.3.

§1103.34 Intermediaries.

(a) The services of a practitioner
should not be controlled or exploited
by any lay agency, personal or cor-
porate, which intervenes between cli-
ent and practitioner. The responsi-
bility and qualifications of the practi-
tioner are individual. The practitioner
shall avoid all relations which direct
the performance of his duties in the in-
terest of such intermediaries. The prac-
titioner’s relationship and responsi-
bility to the client should be direct.

(b) The practitioner may accept em-
ployment from any organization (such
as an association, club or trade organi-
zation) authorized by law to be a party
to proceedings before the Board, to
render services in such proceedings in
any matter in which the organization,
as an entity, is interested. This em-
ployment should only include the ren-
dering of such services to the members
of the organization in respect to the in-
dividual affairs as are consistent with
the free and faithful performance of his
duties to the Board.

(c) Nothing in this canon shall be
construed as conflicting with
§1103.20(d).

§1103.35 Partnership or professional
corporation names and titles.

In the formation of a partnership or
professional corporation among practi-
tioners care should be taken to avoid
any misleading name or representation
which would create a false impression
as to the position or privileges of a
member not duly authorized to prac-
tice. No person should be held as a
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practitioner who is not duly qualified
under §1103.2 or §1103.3 of these rules.
No person who is not duly admitted to
practice should be held out in a way
which will give the impression that he
is so admitted. No false or assumed or
trade name should be used to disguise
the practitioner or his partnership or
professional corporation.
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SERVICE-PLEADINGS, GENERALLY
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1104.5 Affirmation or delegations under pen-
alty of perjury in accordance with 18
U.S.C. 1621 in lieu of oath.

1104.6 Timely filing required.

1104.7 Computation and extension of time.

1104.8 Objectionable matter.

1104.9 [Reserved]

1104.10 Rejection of a deficient document.

1104.11 Amendments.

1104.12 Service of pleadings and papers.

1104.13 Replies and motions.

1104.14 Protective orders to maintain con-
fidentiality.

1104.15 Certification of eligibility for Fed-
eral benefits under 21 U.S.C. 862.

AUTHORITY: 5 U.S.C. 553 and 559; 18 U.S.C.
1621; 21 U.S.C. 862; and 49 U.S.C. 721.

SOURCE: 47 FR 49554, Nov. 1, 1982, unless
otherwise noted.

§1104.1 Address and identification.

(a) Except as provided in §1115.7,
pleadings should be addressed to the
“Secretary, Surface Transportation
Board, Washington, DC 20423,” and
should designate the docket number
and title of the proceeding, if known.

(b) The address of the person filing
the pleading should be included on the
first page of the pleading.

(c) All envelopes in which a pleading
is being submitted should be marked in
the lower left hand corner with the
docket number, if known, (not the full
title) and the pleading type.

(d) All multi-volume pleadings must
be sequentially numbered on the cover
of each volume to indicate the volume
number of the pleading and the total
number of volumes filed (e.g., the first
volume in a 4-volume set should be la-
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beled ‘‘volume 1 of 4, the second vol-
ume ‘‘volume 2 of 4’ and so forth).

[47 FR 49554, Nov. 1, 1982, as amended at 48
FR 34475, July 29, 1983; 53 FR 20854, June 7,
1988; 61 FR 52711, Oct. 8, 1996]

§1104.2 Document specifications.

(a) Documents filed with the Board
must be on white paper not larger than
8% by 11 inches, including any tables,
charts, or other documents that may
be included. Ink must be dark enough
to provide substantial contrast for
scanning and photographic reproduc-
tion. Text must be double-spaced (ex-
cept for footnotes and long quotations,
which may be single-spaced), using
type not smaller than 12 point. Print-
ing may appear only on one side of the
paper for original documents, but cop-
ies of filings may be printed on both
sides of the paper.

(b) In order to facilitate automated
processing in document sheet feeders,
original documents of more than one
page may not be bound in any perma-
nent form (no metal, plastic, or adhe-
sive staples or binders) but must be
held together with removable metal
clips or similar retainers. Original doc-
uments may not include divider tabs,
but copies must if workpapers or ex-
pert witness testimony are submitted.
All pages of original documents, and
each side of pages that are printed on
both sides, must be paginated continu-
ously, including cover letters and at-
tachments. Where, as a result of assem-
bly processes, such pagination is im-
practical, documents may be numbered
within the logical sequences of vol-
umes or sections that make up the fil-
ing and need not be renumbered to
maintain a single numbering sequence
throughout the entire filing.

(c) Some filings or portions of filings
will not conform to the standard paper
specifications set forth in paragraph (a)
of this section and may not be scan-
nable. For example, electronic spread-
sheets are not susceptible to scanning,
but oversized documents, such as over-
sized maps and blueprints, may or may
not be scannable. Filings that are not
scannable will be referenced on-line
and made available to the public at the
Board’s offices. If parties file oversized
paper documents, they are encouraged
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